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January,1828 JOHNSTON vs. BELL & AL. 
PY 


ont ed, Appeat from the court of the fourth district. 
court of pro- 

bates does Martin, J. delivered the opinion of the court. 

ish th vine 
mortgage of Lhe plaintiff states that Seth Jones purchased 
the vendor of a 
thedeceased. from the defendants, a tract of land, which they 
The vendee 


who does not had bought from Blake, and which the plain- 


= his ven- 


or notice of tiff, after the death of Seth Jones, purchased 


the claim of 


a third per-at the sale of his estate; that Blake having fail- 


son on t 
land,does not 


thereby lose €d to pay the price of the land, his vendors had 
his recourse- ++ seized in the hands of the plaintiff. It was 
accordingly sold and he purchased it; that the 
plaintiff has an action against the defendants, 


the heirs of their ancestor’s verdict to recover 
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oF Tite ST SE ‘OF TovisfANAay #* 
thé price he’ pid forthe layid, detactifig the Eaten i 
Balance’ plaid ‘back’ td’ the’ plaittiff; and the’ ww 


J wees 
’ Bits é & ate’ 


dimonrit’ of ‘the’ improveiients; “aiid! they have 
transferred their claim tothe sani, aubeel 
thotised itn’ ‘to’ sal int His ova name, and "461 


their Uisé: Y Sones ae Ot DON 


"Thie answer titges, that ihe vite aah to 
be dismissed, Becatise it does not show’ What: 


petsonsité the heirs, in whosé naine the plain 
tiffsues, The géneral issue was pleaded, and 
the authority to sie im the name of the heirs 
denied. The defendants denied'they had any 
notice of the claim’ of Blake’s vendors; and — 
averred they might have resisted it. They als 
leved that the sale of the'court’of probates exé 
tinguished the mortgage of Blake’s vendors» , 
and the ‘purchase by the eed was fretiiu- 
lent and collusive, anak. 

He had judgment & the defendants saiegind 

The appellee complains of error:to his dit an 
advantage, and prays that the~ judgment: bé | 
amended by allowing him — sum in da- | 
mages. 

The alleged defect in rm petition ‘anni to 
have: been obviated by a supplemental-one, 
filed with leave of the court, in which‘the heirs 


are named,» > fyi 
Vow VENUS... 0 ist 9 ) 











astern Dists 
Jenuary,\ 827. 
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‘The statement of facts shows that the pre. 


\---« mises were sold, ag. stated in the petition, by 


Bex & Abe, 
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Blake. to the defendants, who sold, to Seth 
Jones, at the sale of whose estate, the plainuff 
purchased the premises, The land-has been 
sold to satisfy the claim of Blake’s vendors. 

The. authority of the: plaintiff to sue in. the 
name of the heirs is proven, and the judgment 
of the district court is for the sum paid by the 
plainaff; with interest and costs. 

- It is arue he neglected to give notice to the 
defendants of the claim of Blake’s vendors.. 
By doing so he did not lose his recourse, but 
lefi the defendants at liberty to show they could 
have refuted the claim. This they have not 
shown. 

The plaintiff purchased by an apparent ven" 
dee; never was out of possession, and paid no- 
thing but what Blake owed to his vendors, 
There is neither fraud nor collusion in this; 
but he is to be considered as the direct and im- 


mediate purchaser, - 
The sale of the court of probates could not 
é€xtinguish the mortgage of Blake’s vendors. 
There has been no actual eviction.. But the 
plaintiff has recovered a sum of money, by 
which recovery he is completely indemnified 
for this, and hé has shown no other damage. 
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- ‘ a, fe a ee ee . Baste Diet? 
‘h) * Porter for the plaintiffs, Morse for the de- Hastoes Dist’ 
a“ , 


GARDERE. ¥s. FISK... 


iy pean fron the court of the first district © A puchase 
“) Qgale may av- 
ae ail himself of 


, Gann Marrrn, J. ‘delivered the opinion of the theine: orrect- 


ness of the 
court; The plaintiff prayed an’ injunction to Sit” howd 
prevent thé sale of'a ‘slave he had purchased jhe 0.0) or 
from the defendant’s mortgage’ debtor, on: rarest 


Iye’s\certi- 
suggestion that the sum for which the mortgage feat, a 
t 4b 
was given had been paid. 1 ple wedit. ° 
Every in- 
The general issue was pleaded, the plaintiff terested pare 
may ac 


had a verdict and judgment; ‘the ‘ defendant mand "the 


production 


, . of: er in 
made an’ unsuccessful attempt to obtain a new (*,arer 


trial, and appealed. a third per- 


| His evunsel relies on three bille. of excep", 3° 

tions, dcinist Bales of pe 

| © ‘The first is'tothe refusal of the district court” 
to allow him to file an amended or supplemen- 
hg answer, — 

| * The next, to the introduction of parol evi- 

{ ‘dence of the contents of'a receipt given by him 

‘to his debtor. | 

The last, to the refusal to admit in evidence, 


‘a settlement between him and his debter. ‘ 
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CASES INC TEE: SUPREME; COURT 


EartengPist: The proforred answer denied that the slave 
‘enaeaae seized was mortgaged for $700 only, asstated 


in the petition, but averred the mortgage was 
for $3000 ; that the sheriff’s declaration at the 


time of sale, tothe contrary; was untrue, and 
. that. he. the 2 Sheriff, d did not thep produce the 


“certificate of the parish judge. 


oe couxt.refused :leaye to, file the answer, 


- deeming it,,annecessary, and. thinking that.al 
the evidence, of swhich) it would authorise the 
. invoduction, could, ried the ae 


ral issue; ii! aouiiy a 
It does not jane to. us ne eae anaes 

for $3000;could -be. introduced without being 

set forth;, nor-that if, any, advantage: couldire- 


sult to the defendant. from -proving :the: micore 


rectness of the allegations of the shetif at the 
tuume-of sale,or from: his neglect to:produce ‘the 
parish judge’s certificate, he could avail himself 
ofihem without giving notice of his intention to 
do 80, by: ‘plea, i ’ 


"phe plaintiffs ’s counsel, contends that, as 


a! bah7h 


permitted | to administer parol evidence, was not 
in his client’s power, | leave was correctly grant- 
ed; ‘that the ‘rule is not that the best possible 
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OF THE BEATE OF HOVISHANA, 


Ss iahiiaibapiteenagia but, the. best:evidenee ip Eastem Dist 


January 1827 
the party's power. tr: vrena: vist ¢ en nme 


We think this. reasoning, illogical, Every 
interested. party, may..demand the, production 
ofa paper in the, power: ‘of a third party, gener 
rally speaking, by a subpenc duces tecum, , In 
very few .cases, indeed, special reasons, may 
create an exception; and none is, here alleged. 

It is urged that the defendant and, his debtor 
might collude and forge anew receipt, .Collu- 
sion and forgery may, defeat most.men's right, 

but cannot afford protection, unless proven. . 

3. The defendant was refused leave;to read 

a settlement with his: debtor, posterior | in, date 
to the sale to the plaintift By this settlement, 
an impatation’of Several payments *therétofore 

gnade, ws then made to other claims of the de 
fendant, than that'sécared by thé mortgage af- 
fecting the slave, This settlement was made 
at the foot or on thie back of a detailed acconnt 


- of transactions betiveen the parties,’ 


“The objection of the plaintiff was, ‘that ifno 
imputation was made of these’ payments by the 
debtor, at ‘their respective'dates, they <vere of 
coprse to.be:imputed on the mortgage debt 
which the debtor’ had: the greatest interest to 
discharge, and the parties‘could not afterwards, 








- 860 @ASES IN THE SUPREME COURT 
erst Dist when a third party had becontie intérested, avert 
se to his injury, the effect of the legal bea 
— atthe periods of these priyttienta: 1! 9" 

OS CONPhis Would have ‘been ‘cortéct! reasoning! 
(after the settlement of the detailed accoutit had 
been read) to show ‘that ‘the imputations weré 
incorrectly made. ‘ ‘The account might then 
show that they were in accordance with the 
intentions of the parties, at the time of each res- 
péctive payment; that the debs’ thiis extin: 
guished, were also mortgage debts, and conti- 
nue in their exigibility to that to which the 
plaintiff contends the payments are to be ap 
plied, which might not then be payable. 


It is therefore ordered, adjudged and de. 
| «reed, that the judgment of the district court 
if be annulled, avoided, and reversed; the vers 
HH dict set aside, and the case remanded with di, 
Hf! rections to the judge to permit the defendant to 
file the proffered supplemental or amended an- 
swer; not to admit parol evidence of the con- 
| tents of. the receipt,.,while its absence be not 
{ | property accounted for; and to admit the settle 
ment at the foot or back of whichis an ac 
count of the transactions between him and his 
i debtor, the plaintiff’s vendor, or which is a@ 
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companied, by such account; and it nes 
that the “a pay. costs in this ~~ 


arta by it) 4500054 apn » GRA 
eae § Conrad for the defendant: : 





“DAFONTA vs: POULTZ.° 
f Appear from the court of the first district, 


“Martin, Jdelivered the opinion of the court. 
The defendants sold tothe plaintiffs a note; pur- 
porting to be endorsed by Philipon withougen- 


_ dorsing it; ‘Philipon being sued by the: plain- 
tiff avowed that the’ signature onthe back of 


the note was a forgery, thereupon the plaintiff 
cited the defendant, requiring ‘ him’ to: contest 


Philipon’s plea, and praying judgment against ° 


him in case it was stipported, 

The defendant pleaded that the plaintiffs ac- 
tion against him was premature, the general is 
sue and collusion between the yes and 
ie 

* The district court dismissed the action 


against the defendant, being of opinion that two 


distinct and ee ee were Cu- 
mulated. | ns 
~ The jaty-gavo a:verdict in favor of Philipon. 


Srubed 





ap en 


Sp = pa 





Basterit Dist | THE: plaineif appealed froin nee | 
a" the court, dismissing Poultz” vrs!) ont sods 


LaFcnTa 
vs. 
Poutrtz. 


we 


CASES INTHE SUPREME COURT 


The cumulation of actions is the gare 
gether several demands against. the sat 


fendant. It is clear from the phraseblogy » 
the code practice, art, 149-152, that the legis. 
lature understood it: sa, ; Here two demands 
are made against two distinct defendants—the 
bringing such demands together is ho | where 
forbidden+-and by.a strong analogy to the cdse 
of.a:vendee who resists a claim against the pro= 
perty sold, and. calls in his .véndor to: contest 
the. plaintiffs demand, and prays that! in case 
the latter sueceeds, he the vendee and defen- 
dant may have judgment against the person he 
brings in; the, rcruaenans matte. 
lee is supported, 

The appellee had sold to the ioacsliaes a pas. 
per, which although of no value,appeared on 
its face to he valuable—it was literally nothing ; 
the consideration of the.sale. is clearly recovers 


~ able on the establishment of the fact. The aps 


pellant took the best mode he could to recover 
the money from the endorser. of the paper— 
this person averred itte bea forgery... The ap~ 
pellant, that he might not be charged with ne- 
glect, called on his vendor to resist the preten- 




















“OF THE, STATE OF LOUISIANA. 308 | 
sions of the endorsers if they were. unfounded, Paster ae 
and prayed that if the endorser succeeded, he 


. Barowra 


the’ plaintiff should have judgment against his a 
vendee, .. | 
ire ine lose analogy between Sinem = 
ing sapporis im both, A tiléplicity off ade 
tions and, delay are avoided by the mode refer, 2 
red. to, and the best possible means is afforded 
to.the party brought in,to, establish the genye 
dneness of the paper hesold—and it is very dif 
ficult,te disoover on what ground, this mode of 
proceeding may be injurious to, hing. 

{t' is therefore ordered, adjudged ‘and de- 
creed, thatthe judgment of the district court'in 
favor of the appellee, be annutled, avoided and 
reversed, and the ease remanded, ‘with: direo- 
-tioh ty the district court to proceed therein aé- 

* cording to law, and itis ordered that the appel- 
lee pay cost in this court. 


Seghers for the plaintiff, Hennen § Mor- 
phy for the defendant 


Vor. VI. N. Ss. 50 
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CASES IN THE SUPREME COURT’ 


Eastom: Dia” | DICKS & ‘AL. w CHEW & at. roOw 
danuary1828 


The certi- Arena, from the court of the third distic, 
ficate. of ‘the 
notary who 


protestedthe PortTer J. delivered the opinion’ of ‘the 


note, is ads, 


missiblein court. This is an action against the maker 


evidence, al- 


re extabien 2nd endorsers of a promissory note. ‘To esta: 
seccrary tq Dlish the liability of the latter, the plaintiffs of- 
eta the fered on the trial the certificate of the notary 
“isin ‘whe’had protested. the note ‘for’ non-payiméiit. 
“Ti'was written at the foot of the protest, which | 

‘3 of date the 21st of February, and is inthe 
‘fottowing words, “on the 22nd day of Februa- 

ry, 1825, 1 the said notary gave‘advice to the 

drawers ‘and endorsers’ by notice in writing, 

_and print of even date with said protest, viz: 

.E. R. Chew, drawer, ane C, G, Johnson, Josi- 

ag’ Gray, and Dicks, Booker & Co: those for 
_E. R. Chew, the drawer,,and C,:G, Johnson, - 

the endorser, I put into the post office, addres- - 

sed to them respectively, the drawer, at La 

Fourche interior,and C.G. Johnson atSt. Fran- 

‘cisville, Louisiana, and those for Josias Gray 

and Dicks Booker & Co. I'délivéred to them; 
ofall which I make this record in presence of 

John Stringer and John Peterkin, signed G. 


R. Stringer, Notary Public; John acim A. 
Stringer. ~’ 











&. 
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_.The admission of this paper in evidence Foster ont. 
was objected to, on the ground that the said des ——~-"* 


Dick “& at, 


claration was not made in conformity to thelst _ » 


wiht AL 


section of the statute of 1821 upon that suhiegt. 4 sa ae 


Of that opinion was the court, and they reject. 








ed the evidence, The plaintiff excepted. 

,. A great number of objections have been ta-. 
ken to the certificate, among others that it does: 
not state what post office the notice was putin. 
‘Nor shew that the letter notifying the endorser, 
was directed to the post office nearest his resi- 
dence. It may be possible, these objections are 
entitled to considerable weight, but they go to 
the effect of the evidence, and have nothing | to 
do with the legality of admitting it, The cer- 
iificate if made in the form prescribed by. law. 
should have been permitted to go to the jury; 
what i it ‘proved was for their consideration. 

- ‘We have examined the certificate here offer- 
ed and on comparing it with the provisions of 
the. stataté which introduced this species of 
proof we can discover no objection to its form: 
It gives the names of the drawers and endor- 
sers—the date of the notices—the manner in 
which they were sent—and it appears to have 
been duly'recorded. ‘This in ouropinion made 
jt admissable in evidence, tho’ like other poof — 
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CASES IN THE SUPREME COURT 


Rastern Distsit might not perhaps havé established évery 


January1828 


chica thing’ necéssary to enable the party introducing 
Dick # At itt redéver. “But whetler' it did’ Sr ilet was’ 
Cusw & ai. a question which could only be’ gotie itttd after’ 


the évidence was before 'the jury, ~. 
Being therefore of opinion, the court below 
erred in rejecting the evidence, the eause must 
be remanded, and this renders it unnecessary — 
to examine the objection taken to the jndgee 
charge to the jury, si 


It is therefore ordered, adjudged and de, 
creed, that the judgment of the district court be 
annulled avoided and reversed, and it is fure 
ther ordered, adjudged and decreed, that this 
cause be remanded for a new trial, with direce 
tions to the judge not to reject the certificate 
annexed to the protest of the promissory note, 
and it is further ordered that the appellees pay 
the costs of the apreal, 


Plerce-for the plaintiff, Wate 4 Lobdell oe 
the defendants, 





DICK & ALS vs. MAXWELL, & ALS. 


. Aprza. from the court of the sixth district, 


Matruews Judge delivered the opinion of 
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the’ court, THis suit is instituted’ against two Peiter Yi 
- Of the ‘acceptors of'a bill of exchange by the w~ 
fioldét'ther€of, ‘itider indorsément’ Payinent —“m.” 


s claimed ‘from the’ defendants as two of the —— 


ome 


An in 
partners ‘of ‘a conimerdial firm by which the plete instra 


ment, which 


bill is alledged to have been regularly accept- has not re 
éd. | Judgment by default, which was after- ignatre of 
Wards made final; was obtained against Wil- inal 
, 500; and Maxwell filed an answer, containing 
@ général denial of the facts alleged in the 
| plaintiffs” petition. On this issue, as shewn by 
the Pecord, three trials have taken place before 
thfee different juries, and verdicts rendered in 
every instance in favor of the plaintiffs; on the . 
fast of'which, judgment was pronounced, from 
which the defendant Maxwell took the ee 
appeal. 
According to the point filed in this court, on © 
the part ofthe appeflant ; two principal grounds 
of defence appear to be assumed. The ‘first 
relates to want of property shewn in the plain 
tiff a8 holder ofthe bill, and improper pirsuit 
on his part in not suing all the partners by 
whoin it is alleged to have been accepted, The 
second embraces the whole merits of the case, - 
as it dffects the interest of the defendant who 


has appealed, It is attempted to shew that the 
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Fastera Dist acceptance was made in fraud ofhis rights ;,.by, 
“~~ connivance hetween the payers of the bill and. 


Dicx 
v3. 
MaxweE. 


the acceptors, who were drawers for their pri; 
vate, benefit, to pay,a debt of their own in which 
the firm, of Hugh B. Maxwell, and-Co, had an 
interest. 

The state of the endorsements on me bill i . 
relied on to shew that the present plaintiff and 


alleged bona fide holder, is not the legal pro. . 


prietor. The first endorsement by the payees 
isin. blank—a full endorsement is made to the 
order.of Augustus Guibert, which appears ta 
have been stricken out by the present holder. 
This, according to the custom of merchants, he 
hada right to do. see Bailey, onthe law, of Bille 
of Exchange, &«. p, 68,and ensaee tenet 
referred to. 

- Inordinary commercial. aati eyery 
one of the partners is bound in solido for the 
debts ofthe partnership; andthe debt is presu- 
med to be contracted in the name of the part, 
nership, when one of the partners signs in the 
name of the company, &c. see old c. code, P, 
396, 98, art, 41. When several. persons. are 
bound in solido, or. in other words, when an 
‘obligation is joint and several, the obligee may 
pursue all the obligors jointly, or any one of 


- So etn 








eee 





TOF THE'STATE OF LOUISIANA. 398 
them seperately”'"The state of the pleadings Fastem D& 
anv the case now under consideration, exhibits — . 
a contest between’ the plaintiff and: ‘one of the aearteit 
‘alleged ‘acceptors of a bill of exchange, who ‘is 
tbound! severally with his other partners to ‘pay 
the amount for’ which: it: was drawn; unless 
‘there be shewn some substantial objection 
dhe*validity of the obligation. 
# Teis‘tontended for the appellant that the ae- 
<eptance of the bill im question created no ob- 
digation on his part, because his partners [ad- 
4nitting them tobe such] used the name of H. 
-B. Maxwell, and:Co, to pay off their individual 
‘debt, and that the plaintiff beimg only a trustee 
for the payers of the bill, must be subjected to 
‘any defence: which ‘would ‘be’ good: against 
‘them; consequences seriously affecting the ap- 
spellee’s claim might result from this means of 
‘defence if it had been fairly put at issue by the 
‘pleadings of causes'in any stage of its progress 
‘béfore the several juries. This was not dorie 
‘and we are therefore of opinion, that all the 

evidence offered in favor of the defendant to 
Ssupport ‘this’ species of defence, was properly 
“rejected by the court below. The case, if its 
. character be determined by the petition and ah- 
“gwer, is simply. one between the endorser of a 









Pe CASES IN THE SUPREME: COURT 
Factern Di. bill of exchange and an. acceptor, and. doesnot 


se which would authorize an enquiry inte the con- 
*** sideration. of the contract afier the evidence ef 
it has. passed apparently in a fair course of 1. 
trade, into the hands of \a bona fideholder, _ 
such as the plaintiff alleges himself to be. The 
existence of a partnership’ between ‘the appel- 
lantand the person who accepted the bill in 
the name of the firm, seems to have been \pro- 
ven te the satisfaction of three juries, Itis true 
that, the defendant offered to rebut the testime- 
ny given in support of this fact, by the gxhibi- 
tion of a project of partnership as contained in 
certain articles reduced t writing, but never 
signed by the party in consequence of some of 
the intended partners failing. to comply with ¢ 
certain stipulations.made on their part; and al- 
so to prove that the co-partnership was never 
carried into effect, The evidence thus offered 
was rejected by the judge a quo; anda bill of 
exceptions taken to the opinion YY which it was 
-80 rejected. | 
We think the-judge did not err in refusing : 
.to.admit the evidence offered, ‘The stipula- 
tions in the instrument which when. completed, 
were to have regulated the respective inferests 
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‘ofthe parties tothe contract of partnership, bo Biten Dat 


ner affect she rights of third persons ielan had wanes 
contracted. with the: firm as existing de facto, 
neither could the private acts of the partners 
composing the .company: unless these acts 
were equivalent tow.declaration of the non exis- 
tence or dissolution of the partnership, and pub- 
lic notice given of these facts, | 
Upon a strict examination of the-whole case 
as brought before this.court, we are unable“to 
discover any error in the proc coding: or r judg- 
ment ch the court below. Bo 


It is therefore-ordered, &e. as’ the judg- 
ment of the district court be affirmed with 
costs. 


Pierce for the: pain, Wat 4 Lobiet 
for the defondans. pie 


ee 


« 





SWIFT vs, WILLIAMS, & AL. ~ 


Apvpeat from the court of the eighth disttict, grant of 
__. letters testa. ae 
$- te ‘os So * tary, i fag) 
Marriews, z. delivered the opinion of the an onder that 
wi 


: court, - -The decision of this case under its pre- executed. 


sent circumstances,depends on & bill of exeep- 


tions taken to the inion. of the. a 
Vou. VL. N. S. ” 5] ree : 








402 
Dist. 
: Raster bist by which he-refused to admit in evidenee to 


12 
| 
i 
1! 
i 
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CASES IN ‘THE SUPREME COURT 


done he jury, @ Gertified copy of the willof the testa- 


Swit 
ws. 


Wu.1aMs, 


tor, and certificaté of renewal of letters'testa> 
mentary offered by the plaintiff. ‘The copy of 
the, will which appears to have been duly pro- 
ven before the proper officers, seems. to: have 
been rejected. because it contained no order to 
be executed. os 

-The granting of letters sntesnanitait to an 
executor afier probate ofa will, certainly a- 
mounts to a» order, or authority to-carry such 
will into effect. The certificate of a renewal 


of letters of executorship, or letters testamenta- 


ry, by a successor in office to the judge Who re- 
ceived probate of the will, shews that such au- 
thority had been previously granted. But, ad- 


‘mitting that it does not shew the previous au- 


thority, the act of the last judge would autho- 
rise the executor to carry into effect the inten- 
tions of his testator, unless the validity of such 
a proceeding on the part of the judge can be 


- impugned, as being in violation oflaw. The 


last-authority was granted to the executor be- 
fore the commencement of the present suit.. 


It is therefore ordered, cc. that the judg- 


ment of the district court be avoided, reversed 


and annulled. Andit is further ordered, &c- 
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thatthe cause be sent back to said court to be Rastra Di 
tte de novo, with instruction to the judge @ — 

gue, 0.admit in evidence the probated copy of mere 
the ui and ‘the renewed letters testamentary, —: 
or letters of executorship: and that the appel- 


lees pay the costs of this appeal. 





















"McCaleb for the plainuff, Porter for the de- 
fendants, 





POYDRAS vs. HIRIART. 


~» Apprat from the court of the fourth district, 
The copy 


of a copy o 
_. Marruews, J. delivered the opinion of the a an act of 
mortgage, 
court, This i is an hypothecary action in which (pes ot av: 


thorise a suit 
the plaintiff prays ‘for an order of seizure and € siento. 


Even when 


sale of a certain slave described i in his petition, por gs 


f th rd 
oni which he olaiviss a right ¢ of morigage, and «aio 
gainst the 


seeks to enforce i it.on the property in the hands mortsageryin 


which the 


of the defendant, a third possessor. 'The.court thir! poses. 


sor interven- 


helow. gave judgment of non-suit, against. the e+ if he did | 


4 ‘ so to be re- 
_ “plaintiff, fromm which he appealed, = uae 

_. The proceedings in the case were eommen- 

ced under the government of the late civil eode, 

and have been eonducted in reference to the 

rules therein prescribed, in relation to actions . 


of this kind. According to these rules, a plain- 











Eastern Dist. tiff who desires to have mortgaged property 
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ow © soised | in the hands of ‘a third possessor, must. 


mr NDE 


Hinant® 


produce-a copy in due form of the act-of morte 
gage, and a judgment against ‘the Kiemee 


debtor. Old code, 469, art. 43. 


In the present'suit, the plaintiff produces 4 
record of the proceedings and judgment, by 
him obtained against the principal debtor; and- 
among these proceedings is found a copy of | 
the instrument of mortgage as transcribed by 


the clerk of the court-below, in which said pro- 


ceedings were carried on. ‘This is clearly not — 
a copy in due formas required by the code. It 


-is Only the copy of a. copy, and consequently 
- fiot directly certified by the officer entrusted to 


keep the registry of mortgages, 


Bat to supply this defect, the counsel for the 
appellant insists on the intervention of the pré- 
sent defendant, in the suitcommenced and car- 
ried on against the principal debtor. The ob- 


- ject and the sole object of that intervention as — 


shewn by the record of the proceeding which 
took place in that case, was to obtain relief by 
the intervening party against a sequestration, 
by virtue of which his slave had been seized. 
We believe it 4o be a circumstance which.does 
not ——_ his situation from that of ordinary 
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| 5 third-possessors of ‘mortgaged property. ‘The Easter Dist. 
plaintiff failed to make out his case, by not —~— 
producing «-copy of the mortgage in due form, "”™ 
and the judge a quo sactraateentt os Petiaata: . 
enandenat et + : 


It is therefore ordered, ko. that the judg-— 
ment of the district court be afliirmed with 
costs. ee 
Cuvillier for the plaintiff, Eustis for the de- 

- fendant, 3 ‘ 


com ete 





POPDRAS DELALANDE vs. Sccmeesil 
Dad 


ApreaL are the Seianth indica district, 


| .Marrnews, J. delivered the Opinion of the 
| court, A rehearing ha’ been granted’ in this $3 
| case, in Conseétjuence of a supposed error or 
mistake of thé court in its former judgment, in 
considering the matters in dispute between the 
patties, as ‘under the government of the laws 
which were in‘force previous to thie pene 
‘tion of the Lou: Code. ) 
The action is hypothecary and directed 
against a third possessor’ since’the new code 
‘went into operation; but’ séems to have been 
conducted in'reference to the provisions of our 

















Bensnancis 


Wennat 
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Le Dish former laws, which required -that.a judgment 
-—--~ should be obtained against the principal: deb- 


tor. before proceedings could regularly. take 
place, to cause mortgaged . property to be sold 
or delivéred up by a third possessor, or compel 
him to pay the amount for which it might be 
hypothecated. Under the government of those 
laws, a judgment was obtained against the ori- 
ginal debtor, and was made in part the basis 
of the present suit, altho’ commenced since the 
premulgation of the Lou: code. These circum- 


- stances leave it, perhaps, doubtful as to the law_ 


which must govern the case, The art. 3364, 
of the new cede, seems to dispéhse with the ne- 
cessity of obtaining judgment against the deb- 
tor; and allows a mortgagee creditorto pursue 
the third possessor directly, thirty days after de- 
mand of payment. The articles 69 & 70 of 


~ the code of practice are in.conformity with that 


of the civil code just cited. This alteration in 
the law appears to be intended. for the benefit 
of hypothecary creditors, and. this benefit or ad- 
vantage they may legally forego, and resort to 
the former mode ‘of pursuing property in. the 


~ hands ofa possessor.. In the present case the 


creditor was obliged to commence in pursu- 
ance of the rule established by the code on the 
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subject of hypothecary actions; as he instituted i 
the suit against this debtor before the alteration, ined 
introduced by the new code & code of practice. “ee 
And we are inclined to think, that the regula- 
tions under which the proceedings originated 
ought to be followed. throughout. 

But shiould all the advantages: accorded by 
the last law on the subject, be allowed to the 
plaintiff and appellant, we do not believe that 
hecan profit bythem. This law in dispensing 
with the evidence of a judgment against an hy- 
‘ pothecary- debtor, in order that the creditor 
may pursue directly a third possessor, cannot 
on any reasonable interpretation be supposed 
to authorise such pursuit; and recovery there- 
on, without producing a copy of his act oi mort- 
gage made in due form, 


Cuvillier for the plait, Eustis for the de- 
fendant, 
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~ 


ahomned & AL. vs. WHITE & AL. 
When there 


APPEAL deus the court of the parish a | 
city of New-Orleans. — eae { 
: &c, the judg- 
‘Martin, J. delivered the opinion of the disturbed i 
court. The petition states that the plaintiffs, as mitted ” evi 


dence would 


support it. 


¢ 
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— atforney at law, clerk and notary were employ. 
“+ ed by the defendants, White and Gainie, syns 
Mrreust. & Jog of the creditors of the defendant, L/Hige 
Pn lise, in’affaits relating to the insolvents' estate, 
in their professional capacities, and: their res 
_ pective compnsaetions, to which. they thereby 


Gaienie, after receiving the proceeds ef the os- 
_tate surrendered—resigned their syndieships, 
and L’Eglise was appointed sole.syndie of hig 
| ; eréeditors.. That neither White, Gaienie oF 
7 L’Eglise ever presented a tableau—the prayer 
i is that they be cited to answer the petition» 
- present a tableau, placing them the plaintifis for 
their respective claims, or that judgment be gi- 

ven against them therefor, - 
L’Eglise pleaded the sesgganeoee: want 

of funds, 


by default was taken against him. 
Gainie pleaded that the plaintiffs could not 
cumulate their claims in a joint suit. 
The plaintifis were nonauited apd they ap- 
| pealed. © 
_ There is no statement of facts, no bill of ex- 
| -. Ceptions, &c. so that the appellants rely on er- 
ror apparenton the face of the record. 








‘severally entitled, are unpaid; that Whiteand — 


White neglected to answer, and judgment 
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Insuch a case the judgment appealed from a Dist. 


is never disturbed, if any evidence intvédacda =e as 
~ Mrrcuzt & 


might support it, or if the pleadings justify it. ~ AL. 


As to the defendants Gainie and White, the Warts &at, © 
petition admits they are no longer syndics, | 
and that there is a new syndic duly appointed 
in their stead. If so, to this syndic they have, or § 
are bound to account for that part of the insol- 
vent’s estate which came totheir hands, and are 


‘ not suable by individual creditors. 


‘As to the defendant L’Eglise, he has plead- 
ed the general issue, and the plaintifis do not 
appear to have introduced any evidence. 

In this state of the case, the plaintiff werecor- 


rectly nonsuited, and it is useless for us to give 


any opinion on the grounds taken by the infe- 
rior judge, 
It is therefore ordered, adjudged and decreed, 


that the judgment of the parish court be affirm- 
ed with costs. 





MORGAN & AL. vs: THEIR CREDITORS. 


Appeat from the court of the first district. kee 


-_ pointed ina 
Porter, J. delivered the opinion of the court, county cor 


Chandler Price, the obligee of a bond exectl- to receiveio 


Vor. VI N.S 52 











i aan Akh Tk A: if 
7 igi Perse 


pee. ee oe 
s rae 
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Eastem Distt T by the late Benjamin Morgan, due the first 


January\3 .8 
---— cay of January, 1824, and bearing interest at 
mets “tne rate of six per cent. payable annually, by 


rue caz- deed executed the 20th of September, 1825, at 


cee. Phila*lelphia, in the state of Pennsylvania, de- 





terest on a 
bond & pay 

t ee ‘ ’ 
gig “and affection to my daughter Sarah Price 


trust. and the 


clared “ that in consideration of natural love 


- obligor fails; Rose, I assign said bond to William E. Hu- 


the trustees 


Bare _antho- lings and Joseph Reed; and in case of the 


the money death of either, or any other person to be ap- 
pointed as hereafter mentioned, then to such 
person, and the survivor, as he the survivor 
shall appoint; in trust, for the sole and sepa- 
rate use of my said daughter, Sarah Price 
Rose; the interest to be paid to her during her 
life time, and her receipt alone to be sufficient, 
and on her death to such person as she, by any 
paper in the nature of a will, shall nominate,” 
&c. &c. 

Since the creation of this trust, an event, 
most probably not anticipated at the time it 
was made, has occurred, namely, the failure 
of the obligor. By the laws of this country, 
the note becomes due and demandable at 
once, and the trustees named in the deed-al- 
ready set out, have obtained payment of it as 
they state, by a transaction of which the fol- 
lowing instrument is the evidence: > 
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“For and in consideration of the sum Of Baw = De 
sixteen thousand eight hundred and thirty do!- —-.-—~ 


lars and five cents, the principal and interestof 


atk ane 


the bond, of which the within is a copy, and wim ene 


the original now in possession of the syndics 
of the estate of Benjamin Morgan; received ‘in 
the note of Thomas A. Morgan, secured by a 


mortgage from him on the premises, late the 


estate ‘of Benjamin Morgan deceased, purcha- 
sed by the said Thomas A. Morgan from the 
syadics thereof, which said note is accepted by 
us in fall payment and entire satisfaction of 
‘this bond; wedo hereby assign, trarisfer, and 
- get over unto the said Thomas A. Morgan, the 
said bond, and alkthe monies due, and to be- 
coine due, thereon,” + 
At the foot of this instrument is one e executed 
by the person for whose benefit the trust was 
created, in the following words: “I acknow- 
ledge to have received of Thomas A, Morgarm 
the full amount of interest due on the bond of 
which thé within isa copy, and the original 
now in the possession of the syndics of Ben- 
jamin Morgan’s estate ; and hereby assign over 
to_-him all my interest in the same.” 
The appellee took a rule on the appellants» 
in the district court, requiring them to give up 


TOKS. 
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Eastern Dist, to him the note of the insolvent already men- 
~~ tioned, and three others similarly.circumstan- 


Monoan & 


ced. They objected to do so, and after, argu- 


unm ¢ ‘erz- ment the'court decided that the appellee had 


"a right to receive them. From this rare 
the syndics have appealed. 

The only question presented to the court, is 
whether this transfer, by the trustees to the ap- 
pelee, of the note, is a legal exercise of the pow- 
ers vested in them by the deed of trust.. 

Two objections have been“ suggested to its 
correctness, Firsi—that by the terms of the 
deed, the power of the trustees is limited to re- 
ceiving the interest due on the bond, and no 
authority is conferred on them to collect the 
principal. Second—that if they have the 
power to*collect the principal, they have no 
authority to exchange the notes in the insol- 
vent’s estate for those of any other individual. 

As these objections are both founded on the 
idea of there being & necessity for a strict and 
literal performance of the trust, they may be 
considered together. 

As the deed was executed i ina country gov. 
_ erned by the common law, and the assignment 
to the appellant was made there, the case mus, 
he examined in relation to that system of juris. 
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e { pradenge. As we’are not familiar with it, we Bestetin Dis. 





anuary 1828 
have had some diffidence in coming toa pa ona 
Moraan & 
~clusion. «— ‘. AL. 
x = 
- Ifthe effect of the assignment was consider- ten car 


= DITORS. . 
ed under the strict rules of the common law, / 


‘there could be no question as to its validity. 
. for the legal title is vested in the trustees, and 
they have passed it away. But the severity of 
that system has compelled the countries. gov- 
-erned by it, to throw the whole controul 
and jurisdiction of trust estates into their courts 
of equity. These coarts, with some aid from 
the legislature, have established, in relation to — 
this subject, a system of rational jurisprudence 
by which trusts. are. made to answer all the 
beneficial objects society can receive from ~- , 
them. 7 Bac. ab. 136, 2 Black Com, 337. , “7 
The first and most important of their rules 
is to give effect to the intention of the creator of 
the trust, if'it be possible. ‘To accomplish this 
‘they look moreé to a substantial, than to a strict 
or formal performance of the duty imposed_on 
the trustee. If an unforeseen event, which the - 
party did not contemplate, arises, they will-in- 
4 terfere so as to carry into effect the general 
| intention, And it-seems, though the rule is 
not clearly established, that whatever a trustee | 











- 414 


Eastern Dis. 
Fauuary1828 


ane 
Miomome & 


qui, “cReE- 
_ DITORS. 
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would be compelled to do by suit, he‘thay do 
without it. 2 Fonblanque’s equity, 13, 2 chap, 
7,§2. Ibid, chap.8, § 4. 3 Bro. Ch. Rep. 
60. 2 Vernon, 137. 1 Bunbury 136. 2 


Freeman 42, 2 Ch. Cas, 16. Sugden on 


Powers, 445 § 446. 2 Eq. cases abr. 668, 


- 6 Vesey, jr. 793. 


The application of these principles to a 
great variety of cases, may be found in the’ 
English books, Those most analogous to thay 
before the court, are collected in Bacon’s 
Abridgment, vol. 7,183; and the rule extrac- 
ted from them is, “ that where a trustee sells 
out stock contrary to the trust, the cestui que 


_trust may elect to haye the stock restored, or 
the produce of it paid. But ifa trustee for the 


benefit of the trust estate, sells out-of one fund 
and invests the produce in another, or transfers 
the money from one real security to another, 
the property continues unaltered, and he shall 
not be chargeable. | 

‘In the case before the court, the intention of 
the creator of the trust was, that his daughter 
should receive the interest ona certain sum of 
money, for the period therein mentioncd, and 
at the expiration of it the principal. An un 
foreseen event has rendered it impossible for 








om wf & - lm 


a A oe | ee od 





: a 
ge, 


therefore, looking to the general intent, is, to 
provide a remedy against the occurrence, by me one 
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fs the interest to be collected in the manner indi- Eastern Visti 


January ,)828 
eated.in the deed. The duty of the trustees, ~~ 
— & 


putting the money out at interest somewhere 
else, ‘This they could be compelled to do by 
the cestuy que trust, and we have little doubt 
they may do so without compulsion. In exer- 
cising this power, the law requires a sound and 
honest discretion ; and the extent to which they 
have used it here, seems as well sanctioned by 
authority, as it is by the reason of the thing. 
Whether they discharge the duty now devolv- 
ed on them, by collegting the money from the 
insolvent’s estate, we 

exchanging the notes of the bankrupt for those _ 
of another man, against whose solvency, and 
ultuumate responsibility, no doubt has been ex- 


en lending it out, or by _ 


pressed, is a difference in the mode, but not in 


the end, 

But, admitting the peleciglen ¢ on which this 
opinion has been just expressed, are erroneous, 
er that we have drawn unsound conclusions 
from them, the approbation of the cestuy que 
trust clearly renders the transaction valid.” 
She is not shewn to be under any disability 
arising from minority or other cause; and 
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~ 


Fasten Dist. though at law she has neither justin re, nor 


- January1828 


—-~--—~ jus ad rem, yetin-equity she has both: she 


' Morean 


tt. has. jus habendi, and jus disponendi, and’ 


raeie cee-her assent cures any defect that might other- 
eee wise exist in the power the trustees have ex- 
ercised. 7 Bac. ab, 180,185. 3 Atk. 444. - 


m4 


It is therefore ordered, adjudged and de- : 


creed, that the judgment of the district court be 
‘affirmed with costs, : 


Eustis for the plaintifis—Hennen for the 
defendants. 





~ 


WATSON & ABM. PIERCE. 


A court APPEAL from the court of the third district 
— = 2 ° 

judgment WS P 3 
default,ona Martews J. delivered the opinion of the 
petition ad- . i 

dressed to a- court. In this case, a petition addressed to 


nother court. ASN a satin 
Nor permit the district court of the parish of West Felicia. 


tobe amend- na wasfiled in the office of the clerk of East Ba. 
ton Rouge. Copies of the petition and cita- 
tion were served on the defendant who was a 
resident of the latter parish, and is stated to be 
such in the petition. No appearance was put 
in by the defendant, nor answer filed, and the 
plaintiff moved for judgment by default. The 


court refused to grant it, because ithad no ju- 


es 
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made to amend the petition by striking out-the 
word West Feliciana, and inserting the words 


East Baton Rouge, and. also for leave to Puce. 


change the assertion in respect to the residence 


of the plaintiffs, who were styled “of the eity of - 


Philadelphia and state of Louisiana,” by era- 
sing the words state of Louisiana. ‘The court 
refused leave to do so, and the —— eX 


cepted. 


We think the judge below did noterr. His 
refusal to give judgment by default‘on a peti- ~ ved 
tion addregsed to another tribunal isso clearly. 
correct, that it requires no observation from us... 
to shew itso, His rejecting the application. to - 
amend _is sustainable on. the obvious reason Seg 


that there was nothing before him to amend by. 
The case Was not Jegally before his court, be» 
' Cause it was addressed to. another tribunal, and 
the error, of the elerk in filing it and, issuing ci- 
tation, could not enable him to take cognizance 
of it, The judge of; west Feliciana was the on- 
ly person, who could have authorised amend- 


ments to this petition, That which was offer- . 


ati ag apc in .the 


new petition by changing the tribunal, and there 
motte ca 


ait. 
risdietion .of the. case. application. was them Feuer Di 


Warm & 
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Eastern Dist>-wag nothing: before that court to which. cans 


~ amendmenteould attach. Ln ini: de Rg 
Warson & 
Pance. . itis ‘therefore ordered, adjudged ‘and de 


Evidence, le- 
gal in itself, 
cannot be re- 
jected, be- 
cause some- 
thing more 
may be ne- 
cessary to 
make out the 
case. 


creed, that the judgment of the district cou 
be affirmed with costs. _ 


? Watts & Lede fr ii, Danan 
defendant. 





? __ HAWKINS vs. VANWICKLE.. 
shieeina from the court of the fourth district 


Porter. J. delivered the opinion of the 
court. The plaintiff claims from the defen- 
dant'aslave and other property, which the de- 
fendant had taken into his possession, and prays 
that he may be enjoined from selling them un- 
der a writ of fiert facias which he had issued 
against one John M. Walker. 

Thé defendant among other objections 
which he set ut in his answer to the demand 
of the petitioner; pleaded, thit she was black 
and ‘a slave, arid as" “such was” eee of 


' ‘bringing suit” 


~ On the trial of the cause, the ud offered 
a deed of emancipation passed in Cincinnati, — 


‘State of Ohio, to prove her emancipation: its 
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introduction was. objected to on the ground Fate 
that previous: to-reading it, it was incumbénton —-——+ 


Se as 
‘were) required by the laws of Ohio.in efiané 
patingslaves, ‘The court sustained: this objec- 
tion,: and® rejected’ the instrument’ offered. 


“Fhere was judgmient wes the Pit oe 


she appealed. Hy 

This case has been submitted without arsu- 
mefit. ‘ Itis'cléar to us the court below” erred. 
‘The'deed should have been admitted for what 
it was'Wortli. ‘Where the evidence in a‘cause 
consists of a variety of facts, the tribunal before 
which it is ‘tried, has certainly ‘the power to 
prescribe that such ‘order shall be parsued ‘in 
‘their introduction, as will best tend to present 
the case in a'clear and anembarrassed manner. 
But the exercise of this power canniot be con- 
strued to extend so far as to authorise the rejec- 
tion of evidence legal i in itself, because some- 
thing! more may be supposed necessary tomake 
out the case. That is an opinion-which. can 
only be. expressed when the merits are gone 
into, _ If the case had been thas the party was 
prepared to shew by the laws of Ohio, that no 
previous steps. were necessary, the most natu- 


-ral order, was that resorted to, first to shew the 


3 





jolene 
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Eastern Dist. act of emancipation, and: then Jo prove: ‘that it 


--+-— was Valid. by. the laws of the country where it 


Hawkins 


ve. 


VanwiskiE 


was executed. But-the.whole proceeding was 


"in jact irregular, This was. not. the case.of a 


slave sueing for her freedom, but of. 9) woman 
in the enjoyment of it, sueing another for pro- 
perty which she alleged belonged to her. ./In 
such case the burthen of proving the fact of sla- 
very was onthe party making the allegation, 
By.a law of the.Partidas where a man'claims 
another who is in the actual possession of . lib- 


_erty as his slave, the necessity-of proving him 


such.is thrown. on the claimant-—a_ fortiori, 
-where the question arises: collaterally with a 
third party ; and the former master. by his not 
interfering. in the suit, farnishes a violent pre 
sumption that the state and condition. of the 
plaintiff.is, that which she represents it to, be, 
Partidas 3, Tit. 15, Law. 5. oa 


‘Yt is “therefore ‘ordered, adjudged and de- 
creed, that the judgment of the district court 
‘be' avoided and reversed, and it is further or- 
dered, adjudged and -decreed, that the cause 
be'renianded for anew trial, with directions to 
the judge not to reject the act of ‘emancipation 
set forth in the bill of exceptions, ‘becaise the 
plaintiff does not prove a conipliance with ‘the 


* 
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formalities (if any); ‘required by: aaconiate lia 
the state of: Ohio’ in: RAR Sct ARI Nae 





nah 

llee the cosis-of. this ebicene 
or paying e. a0 Yaron 
Mele for the plaintif, sien 


enieey vs. OUISIANA STATE wson:adteE colt 
t PANY. - ¢ 


“APPEAL ‘from the court of the first distri. adie 
©) ef payment 


Porras, J, dikonind the ‘opinion. of, | the for’ a total, 


loss, amounts 


court. This. i is an action on a policy of insur foument.— 


rance: there have heen two verdicts in, favour 
of "the. plaintiff i in the court -below.... ‘The first ° 
was set aside in this court, and the cause re- 
smanded in; consequence. of an error in’ the 
charge ofthe judge... No objection of thatkind 
is made now, and the cause. stands before us. 
~ -ppits merits, rc : 
~., Lhere is no evidence; whatever.of:a formal 
abandonment, but there is proof tbat a person 
holding the. policy called on the. defendants, 
and made a. demand as for. fotalloss;..that 
sthey,asked him.if the policy was endorsed. to 
-him,,or if he had.a. power of attorney, and. that 
- on-his, angwering inthe negative, they stated, 
that the matter must:lie‘over until he obtained 
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Easter Diet, authority, and advised‘him to write for it 
—~-» The witmess was: ‘the we etccumeenl 
“CasseoY surance had been effected. . % 
‘Bourstaxs Whether a simple demand fora. total, bien | 
ComPANY~ amounts to an abandonment or not, isa ques- 
tion which cannot yet be considered as settled. — 
_- Mr. Phillips who has collected the cases in his 
late treatise on insurance, shews, that it has 
~_ been decided both affirmatively and negatively 
in England. ‘The doctrine appears however 
‘ well understood, that no particular form of a- 
,bandonment is necessary, and urider this prin- 
ciple we are of opinion that a demand of pay- 
ment'as for a total loss amounts to it. ‘The less 
the transactions of merchants, and all other 
élasses ofsociety are’ féttered ‘by’ forms’ and 
technical rules, the better ate the ‘ends of jus- 
tice promoted, because there is great difficulty 
in getting the world to understand ‘and follow 
-them, Courts therefore act correctly, where 
positive regulations do not prevent them, ‘in 
dooking’at the intention of the parties and their 
understanding, rather than’ to forms. A ‘de- 












! ) mand for a total loss, if not necessarily, atleast 
j ‘most strongly implies the doing of that on the 
r part of him making the demand, without which 
j : it could not be rightfully made’ -Payment 
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made on'it would certainly vest the right of the Forte Dist, E 
insuret-in the insured. It therefore gaturally “Y™*- on 


» Cassavy 


follows, that in demanding the payment, the in, ». . 


sured avowed his intention, of divesting himself’ & mie 
ofhis, right. to the property and transmitting it © . 
"to the insurers, Phillips on Ins. 447, eitaicn 
115, 12 East, 488. 
| ..An objection has. been whespseiisiiialt 
5 euthority-in the agent to make the demand. 
| But it appears he was. the same-person who ; 
effected the insurance, and as such was author ~ 
“s rised.to abandon, and adjust the loss, more pars 
ticularly as he was the holder of the policy,of 
insurance. eng on Ins,519, 1 —— 
43, 6 Cranch 272, - + 















Iti is ; therefore ordered, adjudged and de- 
creed, that the judgment of the. district court 
be affirmed with costs, 












Preston forthe pli, Buti forthe de- 
fendants, 
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zat a bitten 3, delivered the apa Ss = 

per question court: “This is‘an action ofa policy’ “of insil: A 

y: patie’ ‘execrited by’ the defendants “Gh goods a 
shipped by the plaintiff on board‘the'schiodrier  ¢ : 
‘Samue] Sinith; ona voyagefrom New-Orléang |,’ 


@ io\Portaw ‘Prince, “The vessel encdunvéred = 
= __aisevere gale“of wind on her passage, and ‘was . © | 
rs ‘obliged to put into Savannah,: A ‘survey*was - 


prechildce ter; anid in fees: eng: ’ 





Sisley lgitien beokini up, and the ‘cargo 

1 x sold. The plaintiff claims a8 for'a total Yoss, 

= ; The cause has been submitted to two Spree 

who have both found for the plait 

— The fact of the voyage being bro en up, a a 
4 a the propriety of selling’ the ‘artic 6 insured, 
q | _ have not been contested, . _ The principal we 





ae may almost say, the only question in the 
_ « : isy whether there was perc 
thé insured’s injerest in the pronerty saved as 
al Wilk enable him to recover as:for a total. ose,” 
~ The cargo was sold in Savannah on the 20th 
‘Sune, 1825. Qn the 4th or 5th August, the 
"agent of she paar a demand ofthe ae. — 
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fendants of payment for a total los | 
gaof November, div plain ho Wal oe 
“gesident. of Philadelphia for some imag ate., 4 
vious, made-a formal abandonment.’ ">. ("3 ee 
A question has been made, whe er a: a: ae 4 
mand for a total loss amounts to an abandon. - . : ai 
ment, But in this ease, a decision «of -that inte! a 
point is unnecessary, for there was a re ular 
abandonment. It is true it has-been.contends 
ed that. abandonment was made too late; But = 
_ whether it was or not, orin- other words, whe- | ‘a3 
ther it was made.in a reasonable time, Wasa ; 
‘question of fact to be, decided by the jury tite 
der all the circumstances of the case ;-and we 


























do not see any thing which shews such error in 
the conclusion they came to as to induce us:to 2 
send the cause back for a new trial. : “a q 
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426 CASES IN THE: SUPREME COURT 

Eastern Dis. BROWN vs. THOMPSON, 

Fansaryi 02 

i ap ‘Apreat from the court of the third distridt . 
. Ss 

made before 


the promul- Marin, J. delivered the ‘Opinii of the 
gation of the 


newcatle,the court, ‘The payment of the balance of the 


rights of the’ 
piriesaret price roe a tractof land, sold by the plaintiff to 


e regulated 


by the rrovi-the defendant, was resisted on the ground of a 
former code. want of title in the former’ and it is furthef 
“urged, that the latter is actually disturbed, suit 
having been brought against him in his capa- 
city of curator to the estate of Cooke, one of the 
joint purchasers of ‘King and Hacket, of a 
tract of land, part of which-was-sold by King 
tthe plaintiff, and by the: plaintiff to the de- © 
fendant. “There was judgment _ the lat- 

ter, and he appealed. 
As the sale to the defendant took place be- 
* » fore the adoption of the new Civil Code, his 
rights under it, and those of his vendors, can- 
not be affected by any provision peculiar to the 
new code; it follows, therefore, that a danger 
of eviction does not authorise the vendee to re- 
tain the price, whilst theze is no disturbance 
7 Martin, 223,,vol. 3; 220, Abat vs, Cast ' 
» 4d, 480, E.ccisor vs. Weiss, id. 352, Gardere 

* vs, Weiss. 

The new code adds to the contract of sale a 
new clause, which prevents the. recovery of the. 
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ase in which i it was legally demand- Eastern Dist. 
price, inac gally peta, 


able, It imposes the obligation of giving see 


Brown 
curity for returning it; an obligation, in every +. 


THOMPE£ON. . 
instance very burdensome, and in many impos_. 
sible; and the case of the vendor is rendered. 
still harder by his being unable to recover back 
his property, while‘he cannot claim the price. 
The suit against the defendant in his capaci- 
ty of curator to the estate of Cooke, cannotaf- : 
fect his individual property, nor the rights of 
King, the joint owner of Cooke. ; 
Interest was properly allowed on the price 
of the land. . 


It is therefore sitlered, &c._ that the judg- iiss 
ment of the district court be affirmed with er Nee 
costs, * | _ 6 


Morse for ne defendant. | | | - 
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